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ITA.Nos.1338, 1339, 1432 & 1433/PUN./2023

ORDER

PER SATBEER SINGH GODARA, J.M. :

These assessee’s and Revenue’s twin appeals each i.e.,
[.T.A.No.1338 and 1339/ PUN/2023 and Revenue’s twin cross-
appeals I.T.A.Nos.1432 and 1433/PUN./2023, for assessment
years 2010-11 and 2015-2016, arise against the CIT(A), Pune-11,
Pune’s DIN & Order no.ITBA/APL./S/250/2023-24/
1057484205(1) and 1057483879(1), both dated 30.10.2023, in
proceedings u/sec.143(3) r.w.s.147 of the Income Tax Act, 1961

[in short “the Act”]; assessment year-wise; respectively.

Heard both the parties at length. Case files perused.

2. We advert to the former assessment year 2010-11
herein involving assessee’s and Revenue’s cross-appeals
ITA.Nos.1338 and 1432/PUN./2023; respectively. The assessee
raises his first and foremost substantive ground challenging
validity of the impugned reopening itself as not sustainable in law
for the precise reason that the learned Assessing Officer had set

into motion the said mechanism in absence of a valid approval;
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or of for that, in absence of any approval whatsoever; coming

from the prescribed authority at that point of time.

3. It is in this limited context that we proceed to examine
the relevant facts in this former AY 2010-11. The assessee is
admittedly assessed as an individual. He is stated to be
proprietor of M/s. Megh Mayur Park Housing and also runs retail
fuel outlet(s). The assessee had filed his return for AY 2010-11 on
28.03.2011 stating income of Rs.2,25,36,950/- which stood
summarily processed u/sec.143(1) of the Act. The Assessing
Officer thereafter took-up scrutiny and completed his sec.143(3)
assessment on 06.03.2013 (pages 42 to 47 in the PB) adding
short term capital gains of Rs.71,30,913/- thereby assessing

taxable income in assessee’s case to the tune of Rs.2,96,67,863/-

4. We proceed further and note that the learned Assessing
Officer thereafter formed reasons to believe that the assessee’s
taxable income liable to be assessed had escaped assessment
which represented cash deposits of Rs.54.50 lakhs as well as
loans to the tune of Rs.3,46,92,700/- from M/s. Megh Mayur
Realty Pvt. Ltd., There is hardly any dispute between the parties

that all this culminated in the impugned twin additions made in
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assessee’s hands in AO’s re-assessment dated 29.12.2017; which
in turn; stand upheld in the CIT(A)’s order under challenge only
qua the former item. This leaves both the parties aggrieved who
have instituted their respective cross-appeals ITA.Nos.1338 &

1432 /PUN./2023 (supra) for assessment year 2010-2011.

3. We now come to above legal issue of validity of the
impugned reopening itself. A perusal of the case file indicates at
page-18 that the learned Assessing Officer had issued sec.148
notice on 31.03.2017 at 7.53 PM whereas the prescribed
authority i.e., the PCIT, Nashik, intimated /approved the same on
the very date at 10.:06PM on the very date. This clinching fact
has gone un-rebutted from the Revenue’s side. We wish to make
it clear that the assessee has also enclosed the corresponding
postal receipts as well as approval/intimation coming from the
prescribed authority to this effect in the case file. It is thus an
instance wherein the learned AO has initiated the impugned 148
/ 147 proceedings against the assessee without getting sec.151
approval and therefore, the same is held to be not sustainable in
law going by Mrs. Amina Rasool vs. ITO [2014] 161 TTJ 405
(Amritsar) deciding the very issue in assessee’s favour and

against the department as under :
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5. With regard to the issue of jurisdicti
Jurisdiction, the learned counsel for the assessee argued th
- o | 1 T H 5 t
learned ?T(A) has erred to the issue of jurisdiction by making reference to the sgint thzt :ﬁ:
gisf}fcsizmi{j fr%?ttigflzed tlt]e ret;g?mfogjslst. yr. 2003-04 and then concluded that because of non-filing
€ - the asst. yr. -04 the AO Ward 3(1) has valid jurisdiction of the asses 2
sssee. It was
further stated that the learned CIT(A) has completely ignored the fact and documentarye;videzse

$;a1c§§_ ble':i;oze 1th that the assessee was seen assessed at Delhi Ward 46(4). The learned counsel
er stated that it is a known fact of law that at a particular time there can be only one jurisdictiori ‘

for the assessee and that jurisdiction lay with AQ, Delhi in casc of CIT v. Aar Bee Industries [2013]

357 ITR 542/36 taxmann.com 308, the Hon'ble Delhi High Court has held that there cannot be two

AOs at a single point of time. The learned counsel stated that the referred case pertains to the order

of this Bench i.e. Tribunal, Amritsar which has been discussed in detail by the Hon'ble Delhi High
o

Court, whejrem thg: Hon'ble High Court has held that 'There could be only one AO in respect of a
case‘ at point of time whep present appeals are filed AO insofar as all the cases of assgssecoart
concerned was AQO at Delly". It is accepted by the CIT(A) as well as AO that the assessee at the timL
of assessment had filed his returns at Delhi in respect of various assessment years from the ycai

2005 to the year 2011. These are detailed at Sr. No. 4 on page No. 5 of the CIT(A)'s order. It was

accordingly submitted that the assessment being bad in law needs to be quashed.

6. With regards to other grounds, i.e. ground Nos. 3 and 4 the learned counsel for the assess
argued that the authorities below did not take the cognizance of financial statements and bookssei‘
account and there is no applicability of s. 69A of the Act. Accordingly, the learned ¢ ; | fi 2
assessee prayed to allow the appeal of the assessee. : - e
i3/24, 553 PM
7. The learned Departmental
authorities below.

Representative, on the other hand, relied upon the orders of both th8 1

perused the facts of the case. T here is no dispute to the
that a notice under s. 148 of the Act was issued on 30th
er obtaining approval from the Addl. CIT vide letter |
No. 1147 dt. 30th March, 2009. In this regard, there is no dispute to the-fact that the approval of
Addl. CIT, Range-II, Srinagar, was obtained vide letter No. 1147 dt. 30th March, 2009 only. There
is no reference of any earlier notice under s. 148 of the Act. The learned counsel for the assessee,
Mr. Upender Bhat, chartered accountant invited our attention to the letter dt. 1st Nov., 2008 issued
by the ITO Ward-1, Srinagar, which clearly refers to the notice issued by the said office under s. 1438
for the impugned assessment year which is dt. 23rd Jan., 2009 and letter dt. 8th Nov., 2007 in this

8. We have heard the rival contentions and
facts, as is evident from the order of the AO
March, 2009 after recording the reasons and aft

regard. For the sake of convenience, the said letter appearing at paper book-6 is reproduced as under

"Sub : Assessment proceedings for the asst yr. 2003-04—Reg.

Please refer to this officc notice under s. 148 of the IT Act, 1961 for the asst. yr. 2003-04 dt.
23rd Jan., 2008 and letter dt. 8th Nov., 2007.

2. Tn this connection, you are requested to intimate the undersigned whether return in response

to the above notice has been filed by you or not. If yes, please give the date and receipt No. If
no return in response to the above notice has been filed then please intimate whether the retum

for the asst. yr. 2003-04 was filed by you originally or not. If yes, then please furnish the copy
of complete return filed originally or its proof thereof.
3. As per the information available in this ofﬁée, you have deposited an aggregate amount of

Rs. 24.27,518 during the financial year 2002-03 relevant to the asst. yr. 2003-04 on different
dates in the saving bank 'account No. 332, J&K Bank, Chanpora. You are requested to please

intimate the following :
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(i) Your source of income during the year and your gross mcome.

(i) Source of the amount deposited as per the details given above, along with documentary
~ evidence.

(iif) Give details of your personal and household expenditure during the year.
(iv) Reply to letter dt. 8th Nov., 2007 (copy enclosed for reference)

4. Your reply should reach this office by 27th Nov., 2008. Notice under s. 142(1) of the IT Act,
1961 is enclosed herewith: ‘
Yours faithfully,

(Satbir Singh)
B0, Ser."

8.1 Also notice under s. }42'(15 dt. 11th Nov., 2008 placed at paper book 7 is reproduced for the sake
of convenience as undet : : .
"In connection with the assessment for the asst. yr. 2003-04 you are required to

(@) ** prepare a true and correct return of your income/the firms income/family's income/th
local authority's income/the company's income/income of the AOP/income of the
BOI/income of ........ in respect of which you are assessable under the 1T Act, 1961 during
the previous year relevant to the assessment year mentioned above. The return should b
in the appropriate form as prescribed in r. 12 of the IT Rules, 1962. It should be duly'

verified and signed in accordance with the provisions of s. 140 of the said Act anc
delivered at my office on or before

(b) ** produce or cause to be produced before me at my office at Raj Bagh on 27/11/2008 a
11.30 AM/PM the accounts and/or documents specified below/overleaf,

(¢) ***furnish in writing and verified in the prescribed manner information called for as pe; !

annexures and on the points or matters specified thereinbefore me at my office at... or
..... at AM/PM. : ‘

Yours faithfully '
Sd/

AQ, ITO, Srinagar.'"

8.2 Therefore, in the facts and circumstances of the present case and the notices issued by the'
Department reproduced hereinabove, which have not been denied by the learned Departmenta
Representative, the AO Srinagar had issued notice under s. 148 on 23rd Jan., 2008 without obtaining
the approval from the Addl. CIT, which approval, in fact, was taken vide letter No. 1147 dt. 30t} !
March, 2009 which is evident from p. 1 of AO's order as reproduced hereinabove. As per s. 151(2) |
no notice under s. 148(1) can be issued by an AO, who is below the rank of Jt. CIT, after the expiry
of four years from the end of the relevant assessment year, unless the Jt. CIT is satisfied, on the
reasons recorded by such AO, that it is a fit case for the issue of such notice. In the present case.
such satisfaction of Jt. CIT/Addl. CIT was taken only on 30th March, 2009 whereas notice under s. !
148 was issued on 23rd Jan., 2008 which is prior to the said satisfaction or approval of Jt./Addl. ]
CIT. Therefore, on this account, the notice issued under s. 148 is bad in law and is liable to be

quashed. Therefore, the reassessment proceedings initiated are directed to be quashed. Accordingly {
ground No. 1 of the assessee is allowed.
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9. As regards the jurisdiction issue, as submitted by the learned counsel for the assessee, there is no
dispute to the fact that the assessee has been filing the retur of income since inception i.e. asst. yr."
2005-06 till asst. yr. 2010-11 with the ITO, Ward 46(1), New Delhi and it was submitted that for the
later years also, the retums have been filed in New Delhi, itself. As regards the findings of the AO
that the assessee has not filed the return of income for the asst. yr. 2003-04 and therefore, |
jurisdiction vests with the ITO, Stinagar cannot hold good for the reasons that the assessee had filed
first return of income for the asst. yr. 2005-06 and for the carlier years she was not taxable and '
therefore, no return has been filed for those years, and the jurisdiction in any case can lie only with
one AO in respect of the case and there cannot be jurisdiction of a case with two AOs of two

different jurisdictions, as has been held in the case of Aar Bee Industries (supra) and headnote of the |
same is reproduced for the sake of convenience, as under :

"It was true that the reference to the case was with regard to the Jurisdiction of an IT authority,
but it was also true that the jurisdiction of the High Court is determined by the situs of the AQ. '
When the AO itself had been changed from one place to another, the High Court exercising |

jurisdiction in respect of the temitory covered by the transferee AO woul;l bg [‘;he c;ne{:f?};??;
would have jurisdiction to hear the appeal undfar s. 260A. Even in case 0 Am }llca . tfz( ! Lfﬂ]@
(supra), a decision relied upon by the assessee, it had been held tha_t it Would be the ;l is 0 il
A0 and not the situs of the Tribunal which would have the determinative factlolr Wlt. rcgatr 0 |
M jurisdiction of the High Court hearing an appeal. ‘Of course, the above dec1‘s.1on was ch> czlge
rendered under the IT Act, but was one which pertained to an apPeal to t.he High Cpurt u;l‘ clr -
the Central Excise Act, 1944, In any event, there was nothing in An_lblca Indtlst{ies, v\lf 31{:)1
could enable us to take a view different. It was a. well accepted prmc;ple that there ;(;L’td the
only one AO in respect of a case. At the point of time, when the present appeals were file 1 1(61
AO insofar as all the cases of the respondent were concerned, was t%le AOQ at Delhl‘_ It wis ;e 5
that the fact that the Amritsar Bench of the Tribunal had passed the impugned orders or the ?»C. t
that the initial assessment orders were passed by the AO at Jammu W.O}lld nqt be_ rel{evant ,011
he purposes of determining the jurisdiction of thg Court at the point of time at which ?21 zéppc;a
under s. 260A was filed. It was the date on whlc_h the appeal was filed which \woud Oe ; ;e
material point of time for considering as to in which Court the appeal was to be ﬁ]lﬁiI ¢ S 1}5 .
dates on which the present appeals were filed, the A_O pf the assessee was the AO at New De }
and therefore, High Court, Delhi would have jurisdiction to eptcrtam these appeals. In \ge\ﬁ/] 0
the foregoing, it was held that the present appeals were maintainable before High Court, Delhi.

When the AQ itself has been changed from one place to another, the High Court cxeroisi.ng
urisdiction in respect of the territory covered by the transferee AO would be the one which
would have jurisdiction to hear the appeal under s. 260A."
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6. We adopt the above detailed discussion mutatis mutandis to
accept the assessee’s instant legal ground challenging validity of the
impugned reopening in very terms. He accordingly succeeds in his
appeal ITA.No.1338/PUN./2023 and Revenue’s cross-appeal
ITA.1432/PUN./2023 is dismissed as a necessary corollary therefore.

Ordered accordingly.

8. We now deal with the assessee’s and Revenue’s cross-
appeals ITA.No0.1339 and 1433/PUN./2023 for the latter assessment
year 2015-16. The former’s sole substantive grievance herein
challenges correctness of both the learned lower authorities action
making addition of Rs.9,55,65,676/- as representing the alleged
“retracted disclosure” during the course of survey carried-out in his
case on 26.12.2014. Learned CIT(A)’s detailed discussion affirming the

same reads as under :

13. Accordingly, after examining the impounded material, statement sa:-mﬂed
during survey, post survey proceedings, submissions of the assessee and the
legal position regarding the validity of statemant recorded dunng survey, the
Assessing Officer held that the transactions amounting to Rs. 95565676/
found r&r;z}rd&cz? an the impounded material reflects unaccounted income of the
assessee and accordingly an addition of Rs. 9 55 65.676/- was made by the
Assessing Officer.
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14. During the appellate proceedings. the appellant has gubmittgd a wiritten
submission on 26/04/2023 on ITBA, The wvarious contentions raised by the

appelilant are summarised as under.-

iy At the tima of survey, the appellant was physically and merﬁaily
tired. The disclosure was made after having & cursory glance over the
impounded periods. However, subsequently, these papers are aexaminad
and it was found that the many of the natings are only in the nature of

rogin jothiings,

iy Al the papers in annexure Bl-1, 81-2 and 81-3 are claarly dumb
papars as no mame or narration or any reference was found on these
papers and many papers wears marksd cancealied.

ity Even cotherwisa, the figures or notings made on these dumb
papers represented the monsy in circulation cut of specific disclosura of
Rs. 1467 Crores on account of Gaviar Land and Rs. 12.48 crores made
on account of Khambasala Land by the assssseese and his mother and
Rs. 8,18.30,000/- made on account of project of Mis Sumeru Textiles
FPvi Limited. Therslore, the figure of Rs. 5. 55 B8 876/ reflacted on incse
papars are overlapoing with the disclaosures.

AR The assesses did not make any deposit of cash in respect of
declaration of Rs. 8,55 65,676/~ in the bank accaunt

v The statement recorded during the survey has no evidsntiary
value and is not binding on the asssssee as held in the case of CIT vs
Hhader Khan 300 ITR 157 (Madras) arnd Paul Mathews & Sans vs CIT
263 ITR 107 (Kerela). The appeiiant nas further submitted that atthough
at the time of survay, stalement was recaorded ws 131 of the Act but
same should be considered as the statement recorded w's 1334
because it is not a case of non-cooperation by the assassee during
gurvey and hence sec. 133A06;} is not applicabls.

vi} The CBDT in Instruction no. F. No. 286/2/2003-IT(Inv.) dated
10/02/2003 clearly provides that no confession should be taken Cluring
the survey and the assessment should be made on the basis of credible
evidenceas.

i) The Assessing Officer has cobserved that the assesses was not
maintaining any books of accounts wort land dealings. Since the
assasses is not carryving on any land dealing business in his personal
capacity, it is not mandatory for the appeifiant to maintain any books of

accounts.

widl ) The appellant has given page wise explanation of various
impounded pages and has claimsad that all these documents are dumb
documents. 3

Passs 12 ol d4
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i The assessee and his family members as well as group concerms
have declared additional income of Rs. 41.2% Crores and therefore the
cash so gensrated would not have been kept idle and chviously the
funds remained in circulation. Therstore, all the notings on impounded
papers in annexure Bl-1, Bl-Z and Bl-3 must be treated as covered by
money in circulation and no additional addition of Rs. 9,55 85676/-
should be made.

15. | have considered the facis of the case and the submissions made by the
appeliant. The main contention of the appeliant is that the statement recorded
during the survey operation does not have any avidentiary value as held by
Hon. Madras High Court in the case of 5 Khader Khan (supral (SLP
dismissed by Hon. SCJ. The issue of evidentiary value of a statement recorded
during the survey operation has been examined by various courts from time to
time wherein it has been held that the statemeant recorded during the survey
carries an evidentiary valus and can be used while completing the
assessment. Some of these decisions are as under:

16.1 Pebble Investment and Finance Ltd vs ITO (ITA No. 988/2014)
{Bombay HC)

8. We nole that a stalement made ender Seclion 1334 of lhe Act is not bereft of any
evidenfiary velue. The same may nol be conclusive but in the absence of any
coniraly evidence or explanalion as o why the sfalement mads under Section 13324
of the Act is nol cradibls, I can be acled upon. The decision of Madras High Cowrd
i CIT wis. 8 Khadar Khan Son reporded i 300 ITR 157 as upheld by fhe Apex
Do, is not of any assistanse o the Appsiianl In he faois befors the Court ar B
Khader Ehan (supral, the pavson who mads the statament under Section 1334 of
the Act had refracted it before the Assessment Qerder was passad, Marsover, in ihe
ahsance of the the Appellant-Assesses offering any explanation as o wdy ihe
astatzment cannot be relied vpon, no facll can be found an the reflance ypon e
sigtament of the Director of MS. Omega. Further, so far 58 requast for coss
axaminalion is concemed. we fnd hal Appellant-Assessea, duning the firs! round of
proceedings belore the Assessing Officer oid not raise any such Bssue. Al that paint
of ime, the person who make the stafemeni couwld have been produccd by e
Asseseing COfficer. it was only in the second mund of procsedngs when e
Appeffant-Assessee was notl able to contact the Divector of Mis. Omegs, that they
came U with a reguest for his cross examvnaion. Thevefore, the situnission an part
af the Appsflant thal the delay has lsd o f being unable to producs evedsnce iz of
ha avail s the delay was in seeking cross axamnation by & Further, the decuments
wihich were produced were considersd along willh andior the facfs wiz
nonproduchon of vilal documeatis. This couplad with the fact that the owner of the

o -

Fage t4al 34
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Fumaee e, Appeliant g no have any knowledge abow! ds wdiedralows al e

fitne of adipdication.
This decision was subseguently uphsid by Hon'ble SC in SLP (C} No.
1784/2017 dated 05/07/2017.
8.2 Raj Hans Towers {(P) Ltd vs CIT 230 Taxman S67 {Delhi HC)

& ol The discrstion vested i the Revenua suwthanfies In content and chamcior
iz not racdically diferent in the Case of 8 savey o in the case of seai'y and seure
opsrations 83 is svident from a Dlain reading of Secfions 1334 {3 ang 132¢4),
Whersas iha lsffar uses the expression “may examine on oath® the forsy L@y Hied
e awlhorily “may record statement wiich may be wsefil for, or wlovant to* in
DIoessaings under fhe Act This Arovision, Section 1324 {3 hag undedygons Aatier
amendment inasmuch asthe Rewenue iz peadluded from faiing Ay SN Lrder
Section 1334 (3 5 or Soction 1234 [3) {4, ie, from impounding and takisg inho
cistody any books of scosunt. aic. OF Maiaig an invenlan: of any gash, sigoeic or
oifier waluabie item verifled by hisn while acting under Ssction 133 (24) by the
Finance Act 2 of 2014 The obvious infasnce, therefoms, s Mhal in respect of
slatement which fall in Section 1334 {3} (5, the discrslion fo use it ss a relEesf
matedal confinues,

9. This Court is conscious that in Ditfigre Metal fetpra) the Division Bonch used the
ssprassion “condiusive ovidence”. Now, that SXLrESSion fas fo be yndersisod i de
vermmion panance and nofl in g legs! sense, le. I cannof ba whdersiood ks mean
soelinrg which is fo be proved bevond reasonabie dound Such huvdan doss pof
anse and canmd e expecled fo be discharged by the Revende. instead, the
referenoe o tha ArESUmplicry undar Sschion 132 (44} refers lo presumption of fact of
e genve Section 174 of the Evidence Aot deals wally it Likewase, the relevance and
admissibiify foliow the sama fradns of fougin sonceEniualily, when one comes fo
Section T334 (8) (6. Al that this provision gnablas fo the authonly caongamed o do
I3 Ia draw an advarse tarence by ralving upon matedals wivich are safzed, or dasalf
with in the course of the suree } 8

T fo the present case, fhe sdmitied facts are that FUNND the servey, a Discioe of
e aszessee - who was duly autionzed fa make a stafemso alicwd (e mialenisis
and the ndizclaseq fneomie, oid So o 20.71.2007, Tha Comgany oid ot refrace #
immediately or any time befors the show causs was issusd to i For fie feat feng, in
reply to the show cause nofice it fainlly wged Hhat the staterment was fnof valuntary
ardd sowght 1o retract & The meply, a copy of winch has besn Placed on fsoond,
undoubledly makes reference to some previous lsffer refraciting the statemant
Leamed counsal wiged thal that letter was written o 21122007, However the
actual regly fo e show causs rofice js sisnt as to the date. Thiz itseif cests douht
a8 to vhater e fatraction was in fact made or was claimed az an affosthougin,

52—

Pags 18 ol 23
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16.2 Mavdeep Dhingra 56 taxmann.com 75 (P&H HC)

11, The anus o prove canceslment of incomea fies upor the revepue. Adomssions
are en infegral part of assesaments and as they ane [he best svidence of § fact,
within the personal keowladge of an azsessas may K the sdinussion is vilunlany and
oot sxtracted by coercion oF force, be read agains! an assassees, The relevance of
an admission admits fo ancfier exception namealy i the sdnission {s retractsd wilisin
rsasonabls fime and by assigning valld reasons. A perusal of e inpugned orders
reveals thal the assessee made an adwission, on 18.01.20068 and foliowed I up by
& writtent admission on 15.07.2008 bt while fling s refirn dit! ot refrect the
admission. At no stage of the survsy or assessment procesdings sxsept ail i's fag
gnd o 4,12 2008 Lo, aimas! vwo vears alter the sdmiasions and & faw wesks befors
finaiization of the assessment. dw ihe assessas raiss a ples ted e was cosoed
and forced infe makiog admissions. The belsied refracting of fhe admizsions on
0412 2608, neaily two years affer the admissions and then also without any facis to
sidpood the alfegation of cosrcion or pressore, cannot enure o the benafif of he
assassee. An admission is substarlial evidence of 8 fact within the specisf
kpovdedge of an assessee and if nol refracted mmediately or within easonable
time iz substantive evidence of a fact and may be read againgt an assesses, We
therefora, answer the above gusstions egeinst the assessee and 85 we find no
reaso to hold that the revenue has amed in relving upon admissions made by e
assassee. dismigs the appesl

16.4 Dr. S.C. Gupta 118 Taxman 252 (Allahabad HC)

An adnussion is an ssbremsly Jmporfand plece of ewidence though i is ool
conciusive. Therelore, a statement mads volunterly by the essessee could fonm the
Basis of assessmeant. The mere fact haf the assessee relractod the sislement cowd
hot make the slalement unaccepleble, The burden lay on the azsessee o eslabiizh
Inat the admigsion made in the sisfemant sl the fime of survey was wiong and, in
fact there was no addifionel ingome. This burdan did net even seam fo have bosn
altempted fo be discharged.

17. The above case laws clearly lay down a position that the statement
recorded during survey operation does carry an evidentiary value and can be
used by the Assessing Officer while framing the assessment It has also been
heid that the statement can be ratrscted but such retraction can be held as
walid only when such statement was recordad under threat or cosrcion or
there is mistake in recording of facts in the statement. It has also been held
that retraction if any should be immediate and also such retraction should be
supported by documentary evidences., If any of these ingredients is not
present in a case, the retraction will not be considerad as valid and such
statement can be used as avidence. In the present case, the impounded
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documents were confronted with the appellant and in the siatement recorded
during the survey on 27/12/2014, the appellant admitted thal there are
discrepancies in the loose papers impoundsd as Bl-1, Bl-2 and Bl-3and
accordingly admitted an additional income of Rs. & 71,70.000/-. The statemeant
of appellant was again recorded w/s 131 of the Act on 05/01/2015 whersin the
above disclosure was reconfirmed by the appeliant, Subseguently, the
appelant filed page wise analysis of these impounded loose papers and
discrepancies in this explanation was again confronted with the appsliant on
02/02/20135, wherein the disclosure on account of these joosea papers was
enhanced from Rs, 6,71,70,000/~ to Rs. 95555676/~ In this manner, the
appellant after declaring additional income curing the survey on 27/12/2014,
re-confirmed the same on 05/01/2015 and after further examination of
impoundad documents, enhanced the same on 02/02/2015 Thus, after
making disclosure during survey, the appellant has re-confirmed his
disclosure on two subsequent occasions.

18. Further, the appellant did not file any retraction letter with the Assessing
Cfficer or ITO, Inv., Vapi and it is only after a lapse of more than two years, the
appellant filed a refraction letter with the Assessing Officer on 29/03/2017
(para 3 of the assessment arder). Thus, by no manner, it can be considered
that the appellant has retracted the statement within a reasonable period of
time.

19, While sxamining the retraction of a statement, the judicial bodiss have
observed that the admiesion by a persen is 2 good piece of evidence and the
same can be used against a person who makes it. The reason behind this is. a
person making a statement stops the opposite parly from making further
investigation [Hotel Kiran vs ACIT 82 ITD 453 (Pune Tribunal)]. Further, the
Hen. Delhi High Court in the case of CIT vs M.S. Agarwal [2018] 93
taxmann.com 247 (Delhi} has cbserved that the motive of the person at the
time of making admission is to gain indulgance, advantage or avoid evil of
temporary nature cannct be treated as equivalent 1o coercion. The relevant
partion of this decision is as under-
32. Confessians are important for when voluntarlly made there is a presumpiion that
fa perscn would maks & statement against hig inleres! unfess it iz hue. Thersfoe,
courts have fo be caubions and carsfl that the canfession recorded was volunianly
and not obtsined under cogrolon and by force and wianghil inducement. Force and
cogntion ans not synonymous and caneol be mixed and equated wifh mere anviely

@_
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and siress due o search and geizurs operations, or nducemen? propelied by

femorse and atonement o make an admission and confiess a wrong. Molive of the
person maldhg the admission fo gan mdulganes, advarmtsge or gueoid owll of &
temeoral patire, canaotl ba treated ag equivalent lo indusement, cosroion or frasd
Whether a confession 18 volunlary or inducsd by Force, threal cosrcion and
wiongiul inducement would primanly be one of fact afbeit any judicial verdict and
decision on the issue mus! fake all relevant facts and circumistances of e case info
consideralion and showld nal be guided by mere pre-ordaingd impressions. Factors
la thne of setraclion, nefure and manner of refraction efc. are relevant. Mere
relrsotion does nat make or proves that the admisaion was aobtained by inducemen!
threat ate. Further, prudence reguires thal fie courd woldd scamine e huthfolooss
and correciness of fhe admission when admizsions are accepted and ralied
Corobaration by altending Croumsiances may be jusiiied.

In the present case while admitling the additional income during the survey
as well as post survey investigations, the appellant has stopped the further
investigation at that point of time. Clearly, this disclosure was made by the
appeliant at that tme in order tc gain advantags by stopping ths further
investigation at that time.

20. One of the reasons given by the appellant for retracting the declaration of
Rs. 255 Crores is that at the time of survey he was under stress and the
disclosurae was madsa by having a cursory look on the impounded documents
and therefore such declaration should not be considered as final. This
argument of the appellant is factually incorrect because for loose document
pundle no. Bi-1, BI-Z2 and Bi-3, at the time of survey declaration was made io
the extent of Rs. 6,71,70,000/-, however, after examination of documents and
after more than one month, this declaration was increased to Rs.
,65.65 878/ on 02/02/2015. The declaration made on 02/02/2015 cannot be
considerad as in haste, or in coercienfstress. Further, by no =fretch of
imagination, the declaration mads on 02/02/2015 can be considerad as
without examining the impounded documents because this declaration is
based con appellant's detailed examination which is reproduced in the
statement recorded on 02/02/2015.

21. The appellant has relied on the decision of Hon. Madras High Court in
the cass of 8. Khader Khan (supra). The said decision has bean distinguished
by the Assessing Officer. | agree with the comments of the Assessing Officer
on this issue because in the case of S. Khader Khan (supra), the declaration
was relracted within 11 days of recording of statement, however, in the case in
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hand, the statement was retracted after @ pericd of 27 months. Censidering
the abave discussion, as weall as iegal posilion, the retraction of declaration of
addiional income of Rs 9.5565578/~ cannot be considered as wvalid,
Thersfore, in the present case, statements recorded on Z7/M42/2014.
05/01/2015 and 02/02/2015 are valid evidences which can be used for the
purposes of making asssssment,

22. The appeilant has taken a plea that as per the Board's Instruction, the
authorised officer is not empowered to take any confessionidisclosure. In this
connection, it may be mentioned that the Board's instruction dated 11032003
has been examined by Hon. Oelhi High Court in the case of Bhagirath
Aggarwal vs CIT [2013] 215 Taxman 229/ 351 ITR 143 {Delhi) whersin the
Hon, High Court has observed as under.-

13, The learned caunsel for ihe appeliant also sefaved o the oiowar datag
71.03.2003 issusd by the Cantral Bosrd of Direc! Taxes on the subjsct of Additiona!
Income dumng the cowss of Search and Soizun Upsration, As per fe circular,
thewra s an observation of the Board thal the focus of the search Darly showd be on
colfzction of gvidence of income viuch leads fo infarmation on what has nof heen
disclosed or iz not Tksly fo be disclosed befors the locome-tax Department. There iz
& furthar abservation thet, whife recording statements during fhe cowrse of seanch
seiziure and survey opamsiions, no aitempt should be mads o sbiain confessions as
fo wadizclosed ncome and Bal sny gotion fo the confrany would be viewsd
adfversaly.

T4.We do not see how this circular would, in anyway, come fa the aid and
assistance of the appellant. Al that it shows is that the Income-tax Officers
should not try to force a confession from an assesses, However, if an
aszesses voluntanly makes a surrender, the officials of the income fax
department are bound fo record fhat Statemrent ws 132(4) and such g
slatement, voluntarily made, Is relevant and admissible and s liable to be
used as evidence,

{emphasis supplied)

23. In view of above decision of Han. Dalhi High Court, it is held that the
reliance of the appeliant on Board's instruction is misplaced.

24. The appellant has further contended that the documents impounded as
Bl-1, Bl-2 and BI-3 are dumb documents and no additicn can be mads on the
basis of dumb documents. In this connection, it may be stated that it is 2 well
settled legal position that in order to maks an addition on the basis of & seized
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document, it is sufficient to show sither through the document itself or with the
support of any other material evidence (oral evidence or documentary
evidence), that the taxabie event has actually occurred and the taxable
income, year of taxation as well as the persen in whoss hands the addition is
proposed, are ascartainable. In the present case. the impounded documeant
coupled with oral evidence in the form of statement recorded during the survey
as well as u/s 131 of the Act on 05/01/2015 and 02/02/2015, are sufficient to
suggest that the appellant had underzken certain unaccounted cash
transactions which stands explained by him during the post survey enquiries
wherein he admilled additiona! income of Rs. 8,55,65 876/~ Thus, i cannot be
said that the documents impounded are dumb documents.

25. In any cass, the explanation of the appellant regarding the nature of
fransactions has been reproduced at para 11 of the assessment order
indicating that the appeliant has given details of each of the pages impounded
during the survey. In his explanation, amcunt appearing on each page has
been guantified by the appellant and the nature of transaction has afso beean
explained. For example:-

i For page no. 85/Bl-1, the appeliant has explained as under -

"This page conlalng datails of sale of land for tote! consideraiion of Re. 752,97 Lacs,
The amount of Rs. 205,05 Lacs shown as others, describes 25 cash recsipts, Thiz
may be reated as coverad it disclosure of Rs. 6,71 Crores in Individual eapacily”

{ii) Similarly, for page no. 44-45/Bl-1, the appellant had stated as
under:-

This I5 a Sauda Chilli in respect of Altham Land admn. 668 S Mir For fotal sale
consideration of Ra. 296 31.000/~ Rs 500000~ given by cash has oot been
accounled for. This may please by freated a3 coversd By a fumpsum deciration of Rs.
5,71, 70,000~ in individual capacily

(iiy For page no. 144, following was submitted at the time of post
survey investigation:- :

This pege contains deleils of hansachion of Rs 29, 84 2004 This may be lealed as
covered in disclasure of Ry, 6.71 Crores in individual capacity.

{ivi  Similarly, for page no, 146, following was submitted at the time of
post survey investigation -

-
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This page conteing details of cash paymenis of Rs 171,00 000, tands purchase of
fand Blook Na 204, Schenje-13. This may be trosted az covarsd i disclosue of B

5.71 crores in individual ARy,

(v} Far Pags noe. 159 following was submitted at the time of post
survey Investigation -

Tis amouni is PEak sinaunt of s, 48,27, 608, This may be treated ax covered in
disciosure of Rs. 6.71 crores in individual capacity.

The appeliant has given similar explanation for other pages. The above
explanation subnvtted during the post sUrvey investigation suggest that the
appellant had explained the nature of natings and alsa quantified the amount
of undisclosed incoma oan the basis of nofings oh various impounded
documents. Thus, # cannot be said that the Pages are dumb document
because the impounded documents are duly supportad by a series of
statements recorded during survey as well as post survey proceedings. In
view of this discussion, the appellant's contention that the documents ars
dumb document and no addition can be made on the basis of these
documents, cannot be accepted.

26.1 The next argument of the appeliant is that the obesrvation of the
Assessing Officer regarding non-maintenance of books of accounts for his
land dealing is incorrect because he was not doing any land dealing business
in individual tapacity and therefore, he was under no obligation to maintzin
such books of accounts. This argument of the appellant is factually incorrect.
During the survey operation, various documents regarcing the land dealing
undertaken by tha appeilant in his ingividual capacity were found Foar
example, in reply to Q. No. 12 in the statement recorded on 27011212014
following was admitted by the appeiiant -

A 12 | have inspectsd the said diariss thoroughly and | confirmn that the same
Lelongs ta me. The details are as under

1. Annesure Bi-4, BI-8 BI-7. Bi-8 and 8.9 are related to my Ssnssclons win
respoct lo fand sduated at Gavier Sural wherein we aoled &3 & f;ﬁgmatw and fiad
Barned nel profif of Rs, 14 871 Crores in cash which is exclusive of afl expenses and
the same iz nol reflected in any of the reguliar books of accounts of me alr{.:!‘ iy
grobp toncems. Since the decuments related to the transachions rﬁﬂﬁf;i&dy in m%
abave diares is yef fo be execuled, we admit this amount as‘ unaccounfed !-’Ji:ﬂe??tj*
and offer the same for laxabion in the cuwrrent Finarcial Yeur ie FY 2(374-?%
refevant to ALY 201518 over and above our reguiar incsme in our graup coinpany

o7
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Sumery Textites P Lid, and abide by o pay the taxes withio time

26.2 The above clearly suggests that the appeliant has undertaken land
transactions which were kept out of the books. The appellant declared an
amount of Rs, 14 81 Crores on 27/12/2014 on account of such dealing anc the
said amount has been declared as business income in the ITR filed for AY
2015-16. Therefore, the appellant's contention that he was not carrying any
undisclosed land business and therefore was not regquired to maintain the
books of accounts for such land business is factually incorrect. Since the
appeliant has kept his land business completely out of books, therefore, it is
obviously difficult for the Assessing Officer to corroborate notings on the
impounded documents with the books of accounts.

27. The last argument of the appellant is that the amount of Rs. §.65,65.876/-
should be considered as coverad by the declaration of Rs. 41.28 Crores made
in the hands of the assessee, his mother and the company namely M/s
Sumery Textiles Pyt Limited. The said contention cannot be accepted
because of following reasons -

i) This contention of the appellant is quite general without filing any
cash fiow statement. In the absence of any cash flow statement showing
cash receipts and payments, no such bensfit as requested can be
granted.

i)  The notings menticned on impeunded pages in annexure BI-1, Bl-
Z and BI-3 are not entirely payment entries and a large number of these
entries correspond to receipt entries. Unaccounted cash receipt entnes
in above impounded documents, cannot be telescoped with additional
incoma declared on the basis of cash receipts.

iy  From the statemenis recarded at the time of survey as well as
post survey, it is seen that for cash received on account of sale of
Gaviar land has already been telescoped by the appellant against cash
payments (point no. Z of reply to Q. No. 12 of the statemert recardsd on
27/12/2014 wherein an amount of Rs. 12.90 crores have already been
telescoped against the declaration of Rs. 14.61 crores from Gavier
Land, Surat. Thus, the telescoping as requested by the appellant cannot
be granted.

]
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should be considered as covered |
ot be accepled and is hereby rejected.
=8 T wiew —Ff e dia i i
2B. In view of above Glscussion, impoundsd material statement recorded
;mur:g = survey and post survey investigation, detgiled i
he Assessing Officer | - S the contide: s iy
. np»&@fc‘;w;n'eg Qfficer, | am of the considered opinion that the on of Rs
.55,85,67 G- l?::;s been valigly made by the Assessing Officer .'"»'-r"’s_.‘!‘*-r'E}.‘lT l‘V*
said =zddition iz upheld. The ground no. 1 AT
DISMISSED.

rezsaring given by
b

addi

raised by the appellant is

9. Both the parties vehemently reiterate their respective
stands during the course of hearing before us. Learned counsel
more particularly argued that the impugned addition is not
sustainable in law since not based on any supportive material

found/seized during the course of survey.

10. Coming to the Revenue’s cross-appeal ITA.No.1433/
PUN. /2023, the assessee has further drawn strong support from
the CIT(A)’s lower appellate findings accepting his sec.54F
deduction claim amounting to Rs.11,44,21,118/- disallowed in
the course of assessment framed on 29.12.2017. Learned
counsel’s case in otherwords is that the assessee is indeed
entitled for claiming the foregoing deduction even qua on-money

component as well which stands accepted by the CIT(A)as under :
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ES The grounds no, 2 and 3 raised by the appeliant are regarding the
action of the Assessing Officer in not treating the cash CQH&id‘EI‘;ﬁOﬁ of Rs
‘:1,,445_2’?, 1185 received by the appellant on transfer of land at Khambasala aé
part of sale consideration for tha purpose of eomputation of long-term capé’tél
ga;n aacﬁ therefore denying the deduction w's 54F of the Act Fﬂ::is léading‘ o
S?.id a_dcfénan are that during the year under consideration, the appeliant éfcl‘;g
with his mother transferrad an agriculture land situated at B. No, 1.8 and 10
il(hgmbasataa During the survey Operation, documents were émpaumﬁ&cil
m_»:lgcaﬁﬂg that the assessee had received & part of considaration in "ﬁash
which was not forming pant of registered sale deed During the survey
operation, the appellant admitied tha! he slong with his mothar received ar'
amount of Rs. 12,49,00.0004- in cash which iz not reflectsd in their books r}f
accounts and accordingly this amount was declared as addtional income, The
ca;gegpﬂﬂe}zng partion of statement racorded an 271212014 is 'raprudu::ed és
under;

Ans 12,

3. As fegards Fage no. 207 of loose paper folder ia. annecure Bl-1, | sutenit that
the same mistes o sols of 3 pleces of fand sitvated at Bevonug Survey Nao. 1
(admeaguning 42541 5. Mirs) 9 (admeasuring 24585 Sq.Mirg) & 10 fadmeasuring
29734 Sq, itrs.} for a lotel value of 25,6946 3700/ The land bedongs fo me ang
my motfhier Notan J Shah and the share in ssle is 82% and 28% respectively.
Further | would liks fo subnt that out of the tofal consideration 8s mentioned sbave,
Rs. 12,48,00,000% is received in cash and is not reflected in me and my ather's
books of accounts. Accordingly, | disclose a sum of Rs. 4,74 62 000% in the hands
of my mofher and remaining amount of Re 774380004 in my hands as
undizclosed income in the cunent EY. 2014-15 relevant to AY, 2075-16 over and
abave aur regular incame in the ralio proporionate fo our tofal share in the sals
consicleration and abide fo pay the taxes within ime, | hereby also prosent befors

Page nd ol 34
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mn Mg confnmation fefter signed and submitisd by my mothier
¥ el L

Thereafter, the said declaration was increased to Rs, 18,45.50,190/- in the
statement recorded on 02/02/2015, during the post-survey invesligation. Chit
of this declaration, the additional income of Rs. 11,44,21.118/- belongs to the
appellant and Rs. 7,01,29.072/- is corresponding to the share of appellant's
maothar Smt. Nutanben J. Shah.

30. While filing the return of income, the appeliant declared his portion of this
cash consideration of Rs. 11,44,21,118/- in the return of income in addition to
the sale consideration received as per the registered sale deed amounting o
Rs. 5.2143,000/. In thiz manner, the tctal sale consideration far transfer of
agricultural land was shown at Rs. 16,65.64,118/- and accordingly LTCG was
caomputed at Rs. 14,56,61,355/-. Against this LTCG, the appsellant has claimed
deduction w/s 54F of the Act amounting to Rs. 12,0870,182/~ on account of
investment of Rs. 13.79.67,707/ in new residential house namealy "Ananya
Bunglow”. Thus, the taxable LTCG was computed as under-

Sale Consideration iﬁs 16,6564, 118/-

>
Less: Incexad Cost of Acguisition ERs 2,08 82 7683/
LTCG gﬁs 5.4.56..8.‘2 ,355/-
‘Eravéétm;ﬂr;;u"in new residential hause Rs. 13 78,87, 707/~
Exemption u/s 54F iy |
14,56.61,355 x 13,79,67, 707/ 16,6554 118
’i;a:;a'i;ie LTéG » Rs. 2,60,11,173/-

31.1 During the assessment proceedings, the Assessing Officer noticed that
as per the registered sale deed. the full value of consideration is Rs.
5.2143,000/-, Since, the cash amount of Rs. 114421118/~ was not
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considered as sale consideration in the registered sale deed, the LTCG could
not have been computed by taking the sale consideralion of Rs,
16,6564 118/~ The Assessing Officer held thal by adding the additicnal
income disclosed during the survey to the sale consideration, the assesses
has claimed excess deduction w/s 34F of the Act and the deduction u/s 54F
can be allowed only by considering the sale censideration of Rs, §,21.43 000/
anly.

31.2 The Assessing Officer further held that the full value of consideration has
not been defined in the Act and since the stamp duty has been paid only
corresponding to consideration of Rs. 5,21,43,000/-, the said amount can anly
be considered for deduction ufs 54F of the Act.

31.3 The Assessing Officer did not accept the claim of the assessee that Rs.
11,44.21,118/- was received in cash on account of transfer of land oy
cbserving that no evidence is furnished by the assessss.

3.4 The Assessing Officer further relied on the decision in the case of
Kishorekumar Chordia (HUF) vs ITO 79 taxman 110 {ITAT, Chennai)
wherein it has been held that for the purpose of capital gains the wvalus
adopted by stamp valuation authority is required to be considered as full value
of consideration.

31.5 Accordingly, the Assessing Officer worked out the LTCG on sale of land
at Khambasala as under:-

Cost of acguisition Rs, 1,44,958,653-
Indexed cost of acquisition: 14498653/711 X 1024 Rs. 2,08,82,736/-
Sale consideration of land af Khambasala Rs. 5,21 43 000/-
Less: Indexed cast Rs, 208,82 T63/-
LTCG Rs, 3,12,60,237/-
Deduction u/s 54F Rs. 3,12.80 237/-

Fage 25 ar 44
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Ex_abse Capital Gain wit

31.6 In this manner, the Assessing Cfficer allowed ceduction u/s 54F only 1o
he extent of Rs. 3,12.60,237/- as against the claim of Rs. 12,06,70,182/-,

31.7 In the show cause notics, the Assessing Officer nroposed to iax the
addifional income of Rs, 11.44,21,118/- {corresponding to cash consideraton)
as business incomes. However, whijs passing the assessmant ocrder, ths
Assessing Officer held the said income as faxable u/s 89 of the Act by
ckeerving as under-

"18.4 The assesses's explanation is therefore not found salisfactory as
the assessee has not maintained any bogks of accouws in indwidhus!
capacity regarding the activities of dealing it invina vable propearties. The
profit earned from these aclivities was never disciosed to the Income tax
Depariment and nevar reflected in the return of income filed. If has been
held &y High Court Punjab and Haryana, in the case of Jogenderial ve
CIT 56 faxman 150 (P&H] (2015} that where assessee purchased a piot
vide registersd sale deed for certain consideration but diring survey ws
1334, vendor of Plot declared higher consideration which remained
unirebulted, amount of difference was added to SESEsSee’s noome as
unexplained mcome in plof w's 69 and the court confirmed the impughed

addition. "

Accordingly, the Assessing Officer restrictad the deduction ws 54F 10 an
amount of Rs, 3,12 60.237/ and the cash considerationaf Rs. 11,4421 118~
was taxed as unexplained investment uis 639 of the Agt,

32.1 During the appellate proceedings, vide submission filed on 26/04/3023
on ITEA, the appellant has submitted as under-

23 s submutted Mal in the pear wider consideralion, the assesses had soid

: ' j -« B
agriculfural fand sifuated ar Kiambiasala, 5 No - 147, 5 Aee2/3 and S,;\fa fs’: a3,
Khambhasala, Tal. - Choryasi, Dis! - Swral dated 14th Oclobar, 20 14, vide
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ancinerd FERMEIBIN 0 - TI6, 797 aon 1 18 rospocty efy af sales considerakion of
Hs 168564 71184 (A8 per sales deeds R 521430004 sddifional aimig
asclared of Re. 19.44,27,118%) and the Assessae had stiown long term capital gain
of Bz 14 56 87,355~ Against fong ferm capital gain of Rs, 14.56.81.355. Ihe
assessee llas shown deduction uw's S4F of the Act of Rs. 12.06. FOTE2- in regpect
of new residential house puscnased by fhe sssessee at the cost of Rs
TLFREr. TOTS The copies of sale deeds ang purchase deed of new gssef wera
sunmittied to the AD during assessment procaadings.

The aszsessse bag actualiy sold the propedy al a ssle considsration of Rs.
16,6584 1182 fassessee’s sham) Howsver, the sale deod was executed for the
valie of Rs 5,21.43.000~ (assessee’s share) wlieas, e assessee had sctimithod
. fave  receiveg adiional  sale considersbion ‘eceived by cash of Bs
T144 24,718~ during e cowrse of SUrvey proveedings vide reply to gussiog Mo
12 of statemont recorded an 27122074 and repiy No. 3 of statement recordied an
D2.02 2015 whilla olving explanation to the impounded papers beaning No. 43 ang
205 lo 208 of Annexure Bl-1.

24 The assessee has claimed deduction ws., 54F of the Acf by futfilfiog ait the
conditions as per the zaid seclion 54F az under

i The azseseee s an drcliviciiusd
] The capital gain has atfisen fom the transfor af ioag-term capifal

aszsoets. The assassee had burchased the above mfemed lang o 27.01.2071
83032011, ang G3.02.2041 and has sofcd Be said fand after a periad of 3
Years and Wevefors, the asseis soid are long farnr sapilal assels

Hii The papital gaiy has arissn on zals of agriculture land, wivicl is elnis
regidsafisl house,
Fity The assessee has purchesed a resideniial houss al Ananpa Bunglow.

5. Ne-T & 4. Ward No-13, Nonh No 738, 739 & 140 paiti Figt No-28 & 29, T
B Bebeoe No-5 (Athwa-Umara), F.P. 144, Moje Athwa, Sural, Sujacat.

v The cost of new asset is less than net sales considemtion of r.ﬁe
orginal assels and haence, proporfionate deducton of Rs. 2.06.70 182~ is
clairmed as per section 54F (1) of the Act,

wi) As on date of transfer of the impugned ag:mu.lw;*:m‘ Iar_m! sold fthe
assessee was the owner of only one residential house at 70, AnjenShalakfs
Complex, Athwalings, Sural-385007.

wiik The assesses has nol purchased any other residenfial house m{;ar
than new ssset within s pedad of 1 year affer the date of ransfer of the

impugned fand,
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siciy T s o z g ” -
i (e assessee fias nof constuoted sy g rosideniia! house othee

than e new assst W dato

2.5 The assessoo hed rghtly shown the capital gain of Hs. 44,58 87, 355+ ffasfing
SeGUSlion wis. 54F) as the gs5assea had sold agricwliora) fand, hefd by fum as
capial assel snce JanuanyManch 2011 on the basis of document value }35 wall
sdditional sale consideralion recanved by cash which was declared by fur as Jus
addiffora!l gain during suwrvay proceedings on the basis of credibls svidences and
matenal found dunong SUVEY proceedings I iv ar tindigoited feal that the matens
and contarts reflectod on mpounded papers cleary indicated the faot that e
assesses had received part sale conaideration of land by chenue and part by cash
Accoudiogiy, the assessee admifted and disclosed the hansaction of z;s};»fiaf a1 on
the basie of the gain earmed by fiim on totaf sele cansideration. Al thess gui:fws:cus
suggesied the sale of capital asser and there was no svidence o Epmest that fhe
assessee has dene any businese SoTRARY,

26 Ris respectfully submittsd that the fand 1 Queskion was agriculture iand held
by the assessee and s mother since Inst more Mhan 2 years and the AZSBLEen Nag
never done any business Ay of dealing i land in Dast. The assesses had held
land for more than 3 Years alsc clsady indicated the tact and indention of fhe
essessee thal the ssid assef was heid as invesimen! in capital asset The
evidences found also elearly indicated that the assessce had eamed income W the
e of eapital gain. Momovsr fhe impugned lsngd was an agriculfiral faao which
can be sold o an aghiculiurist only snd the said lana carnnat be used for nap-
SQUCUlUrE purpose and no Dusingss acliviiies of Riotting or consiruckion ste. can 28
mads Withou! gelting if convearted it inte mon agricuitues lemd by obfaning pemmission
for Govenument of Gufarat and slsa by paying very high amount of arenvim for
such permission. The assossee had purchased the sgricuturs land and fad sald
the same @z agricuiiural jang 2ily and n0 business activities were carned ol arnd
the same is nol permissible sven as discussed above, Therefors, the itention of
e gesagres was very much clear o hold It 53 an mwestment and not 95 a business
assat Mareover, the past tracks of records of earlier yesrs' assessment aisa cleany
praoved thal the assessee was neverangayed with land dealing Husiness activities.

Right from the day of swrver the sssesses has clearly confessed Yhat he had
recelved part consideration of land in cash snd the sAme was declarsd as acddifional
moome duning the courze of Survey procecding. W ks further submitted that Bhe
asgessas had sold the Impugned fang and earped long term capital gair. Merely e
fact that the additionsal income disclosedduring the course of survey, the cheracter
of income doas not changs. The sharacler of income Le. long ferm capital gain
remains e same more padicaiaty when the ovidences found cluring  survey
aroceeding cleandy indicated e ransaction of long tean caphs! gain. it is clear thet
the Act doss not esvisage laxing any income undsr any head nat Sprcifad i
section T4 of the Act The income should be classified and laved under the specific

head and the evidences in the cose of the assesses cleary suggested thal the

o~
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assessen hadg edgrned e ncoms fom iong fern capital Qe and Hol business
mcome. The assesses had held tha said land as his investment W Daiie
HIODRTY and $we zame was sold after more han g BPeiad of F years wihioh DIGay
indicates the faor Mhar thems iy no buziness aclivily and hence, e adssonsce has
Fahitly offered fhe goim of Ra. 14,56 51 355+ a5 long-tenn camtad gaie, Theve are no
svidences on moord fa sUgoest that e assessee faz earned the said NCome g5
Lusiness income.

32.2 The appellant has alse relied on the fallowing case laws:-

* CITvs D.P. Sandhu Bros. Chembur Put, Lte. 103 CTR 578 {8C).

» CIT vs Shilpa Dyeing and Printing Milis 212 taxmann 279 {(Guarat High
Court),

+ Shri Manish Madhav Malpari {ITA No. 1080/FPN/2013).

33. Regarding the applicability of sec. B8 of the Act, the appsilant nas
submitted as under:-

110 s respectilly submitied that 835 discussed elaborately in Groond No. 2,
herainafiove, the sssescen tad rightly offered the incoma on capital gain on sale of
land at Khambihiasala on tolal sale consideration of Ps 15,65 84, 718~ (assessaa’s
Shargd wiich lachided the 488l consideration receivad of Rs, 11,4427 1 TEA
Tharefors, the action of ihe leamed assessing officer in freating the additicnal
tMoome of Bs. 1 144211985 wis 89 aof the Act ana charging it to tax wis 11 sSE8E
tnstead of treating ¥ as Long-Tern Capilai Gain is etally woreasonable snd
uryuslifiatia.

1.2 It is respEctiilly submitted Mat in fhie cese of ihe A5REssSe, e gregiiis

evidences wers found showing the fact that the assessee hod sold the land al Re

18,6064, 1185 wheregs the dacument value was only Rs: 5,29, 43,0000 Thersins.

on the basis of the said evidence, the assessse had admitted I have samed capital
gain on sale of land oo sale valitg of Rs. 16,6564, 7118% and offered e same as

fong term capital Gain while fitfng the retum of incoms. The assessse hod by
calegorical declaration explained the source of the seld incoms anid aceordingly,

offerad the same n the retura of income. Therefore, thers was no question of
comsidaning e sale value af he broperty ot Rs 5,271,943, 000~ which was refioctes
n Ihe registored sals dsed. The assessee had offersd the addifional NCOMe as farg
lenm capital gain and therefore, there was no question of i!ma:sr;'g’mg ot mcgma
as ;nceme from unexplainsd imvestment within fhe miganing of ssction 82 of he Acl

The assessee had mads ivestment in the said land in aadiar ysar and e
purehaze ransaction was made by cheque and therefors, there Was Ao quesiion of
frealing (e same as income from unsxpiainad investment /s, 69 of the A

e e ~ PR st o ¥
L3 s respectiully submilied Ihal the eamed assessing officer, himeodt in Parg
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VB2 somidiand thad the Page No 43, 205 o 208 of Arnexure Bi-7 are tho fososs
Papers an wiveh the working is refiscted. Therefos g e acticn of he lsamed 40
weedl i comfrafictons in Stading Yol ¥ Iz an wnexplainsd fransachon of ncoms. The
fearned AQ sisted thal the cash corigiderabion eosived of Re, 1 F A4 2T 7185 05 rigd
feflected in the sals desd This argumen! of the leamed AQ iz baselsss in as e
as the additional cash cansidansiion i any transaction WO obviously not appear
I the salg deod Aresented far regisiration, Howewver, on e said papers. ful
working of document price and sadifional eonsiderafion are menifanad gng
accordingly, the sssessee had Bxpigined the transaction and admitted the suditons!
gain an sale of dmipagned fand while GG B stafemant Accordiingly, the sssesses
had shown the capifal gain in his retum of come aiso. Therefore, 5 no cese of
tindisclesed income of the assecsee.

1.4 The leamed AQ, wrongly stated tat e amount of sdditianeat noomie declansd
of R8s 11.44.21.718% is income from unexpigined investarent within the meaning of
the provisions of section 6% of w2 Lot it is not a caze of unexpiained investment by
the assesses in the yoar under considecation in as much as the assessag hag
furchased e ssid jand in 20717 and the Purchase consideration was pand by
chegue and the same was discussed duing the assessment eroceedings of the
rHEVEnt vear sng accapiod by the Depanment. So, he QueEsion of invoking section
E2 does not aniss in this case.

L8 The obssrvation of the learmed AG in Fara 18.4 of ol maiiarnng books of
aceounts & indivigual capacily s also baseless in as mirch as the aszessea iz
earrying o the business of running a peftol pump and the books of gocouts of the
sad business are maintained and are audited s, 44AB of the Act Wiz not
mandatory 10 maintain personal books of Broounis for e assessee in respect of
fiis other personal income and transactions The sssssses fradd fully disciosed all bis
business income as well as other EOme in earfier years' retuns of incoms, The
case faw cited by ihe lgamed AQ of Joginder Lal Vs, LIT [56 Taxman 180- P&M is
tatally irelavani as if was reisted jo the fncome for purchase of plot by the said
pomeon whish was wnaccounted whersas in e cese of tha assesses, he had soig
the plet in the year under consideration and fncome from LTCG on the sand
rensaclion was show in the retum of income fled by him,

1.6 i Para 18.8. the learmed AO stated thal no evidence have hesn furnished by
the assessee of receipt of cash by him. infact, the impoundod papers wens qfesar
evidaneas of land frsnssction and the sals deed siss indicated the persons Froum
whom e amount was received. Therefons, # is not & case thet the deiails of saurce
of money moesiwed was nof avaiiaile arnd e assessee fiad cafﬁmﬁ:ﬁw a?’mfﬁad
fo have recaived the addiional cazh on the basis of the said &mﬂ’@r}t:@s,r pahich Wﬁ'&;
affersed a5 income by hifn during the swvay proceedings as well as in e {%rf”-“ ol
insame fled by Mhw gzsescee and thersfors, o 18 noi a case of any userpiained
transaction and heace, the guestion of invoking provigions of seclion T1588E doss

of anise
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Lonsidenig the above disg USSION, wa weguos! your Honour W allow the appeal of

the azsesses sha o
Findings

34, 1 have considered the facts of the case and tha submissions made by the
appellant. As explained sariier n this crder, during the survey proceedings,
certain documenis relating o sale of land situated at Yillage Knambkazala were
found as page no. 43and page no. 208 Annexure BI-1. These pages are
written in Gujarati language. During the appeliate praceedings. the appellant
has submitted the English translated versian of both these documents which
are reéproduced as under:

ANKEXURE “BI-1" . PAGE NO, 43
#5h Baneshia Namahi
23912013

Details of Land - Vitage Khambhasals Biock
Mo 1 - 44020metar

Block Mo 0 - 24588 meter Le Total 37,69 Vinghe Lang
Block No. 15 - 20134 meter

FPuichaser of land - KisharbhaiBharaising Seiank Godadara

Ghambhirsintibhal Dotiya Godadara

Seller of land - Jagdishbhail M, Bhak

Mituitshal J. Shah

Detals of the deat « This amount agread of the deal of the above stated jand was Fs,
|F2,51,0004 (Rupsas Seventisthroa jakhs ffy-one thousand Oy per vingha - perisd of
‘and deal — giver Rs. 11 00,0004 as a token®ant Bayment and thereatter - will have o
Pay Ks. 89,284 at 25% within 45 fa 60 days - Theteafter, the payment fo be mads in six
months monthiy equal instaliments and e document will oot to be sxscursd oy the
aurchaser party.

|Signature of the sefiers Signalure of the purchassrs

Scdt- dagdish M. Shah Sdt KishorbhaiBharatsinh Solani
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Bt Mt J. Shah

Ghambhivsinhbhai N, Sty

ANNEXURE “Bi-1" . PAGE NO. 208
Cedalls of fhe scoounts {Hisah)

Total Meter = 826539 /2578

Tafal Vinghas = 57.60. 1= 36,69 7351

26,9708 180
Detalis of Payment -30.00, 000

26,6706 180
12480005 - By gash
FA3.000~ - By chague

R

1,00,00,000~ - 15463 14
200,000,000~ - 2400 14
1.00.00,000~ - 2508 14

1.0000000~ -3000 14

23FA8.3704 - by cheques
20,37, 46, 370/

16200 9005 - Refum fram Mifuibked

15 68 46,3704

e 52 ol 44
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25 328 7 g S0,
83,32.840~  Balanc sirlemainimg Amount

e B e e

22 600 22,8600 Ok oufstanding
8555 ot 14,90, 14

s

o st o e ot SN, 811 et e s
oy o g P, p&f ‘tfs_ngha. The a’etaufs of payments

laned at page nio. 208 as per which total amount to be received by
the appellant and his mother was Rs. 28,97 08,180/, There is no dispute on
ﬂ?? fE‘G? that the tots! Sajie consideration received through banking channels by
?:u:th the co-owners, & Re 8,51,58,000/- which also found recorded at
impoundsd page no. 206. The share of the apoeliant in the amount paig
through banking channels, as mentioned on this impounded page no. 205 is
Rs. 5,16,21,570/ and the balance amount of Rs. 3.26,84,850/- was paid to his
imother 8mt. Nutan Shah. The ecash amount of this transaction as per
impounded page no. 208 of Bundle No. Bl-1 comes to Rs. 18,45 50,190/-. The
appellant has submitted that ehare of the appellant in the said agriculture land
i5 61.23% and share of his mother is 38.77%. Accordingly. this cash
component of Rs. 18,45,50,190/~, was bifurcated during the survey operation
and accordingly Rs. 11,44.21,118/- was declarad in the hands of the appellant
and Re. 7.01,29,072/- was declared in the hands of his mother. The relavant
porticn of the statements recordad during the survey as well as post survey
have already been reproduced earlier in this order.

36. Thus, the impounded documents clearly suggest that this additional
income of Re. 11,44,21,118/- was an account of sale consideration received in

@
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cash on transfer of land sifuates at Khambasala which was over and abave
the sale consideration as per registered sale deed | such stuation,
observation of ths Assessing Officer that the appellant has not filed any
svidence to suggest that the said additional income was on account of sale
Consideration of transfer of land s factually incorrect because the sald
documents were found and impoundesd during the survey itself and werg
available to the Assessing Officar at the time of the assessment. it is also seen
that the appeliant right from the day of survey has maintained his stand that
the said amount of Rs, 11.44.21,118/- was received as sale consideration of
land and same has been stated by him in various statemants recorded during
survey and post survey proceedings.

37, Itis alsc a well settled legal position that when = document had to be
relied, it must be relied upon in whole, One cannat accept part of document
and reject other partin this connection, reliance is placsd on following
densions -

i In the cass of Glass Lines Equipments Co. Ltd. v,
Commissioner of Income-tax 119 TAXMAN 813 (Gujl, the Hon'ble
High court of Gujarat has hald

8. In view of the ssitleg legsl position, i was nof apan o edfier Commissioner
(Appesis) or the Tribunst to ignove a part of the contents of fhe affidave. We
A8 conscious of the fact that the findiogs recoded by e Commnssiono:
{Appesist and the Trtunst are concinrent as regards the facts and e
S record and but for the avermenis made in the affidavit which fidve bean
igroied, we would not have ftarigrod with the ssid findings. It is well-settied
catninon of interpratation thas 5 document has to be read as a whola: it is
not permissible to accept a part and ignore the rest of the document.

{(Emphasis supplied)
i} In another case of Mavjivan Oil Mills v.Commissioner of

income-tax 124 Taxman 392 (Gujarat), the Hon'kle High Court of
Gujarat has held

13. it is selfied logal position thel the seized malenisl has o be read and
sccepled as 8 whole and i is not perwizsible to pick and r;.':iac_sse ar maé.te:f
furdher sslimates thersiom uniess and untit thers (s cogent mateds! in suppord
of undedaking such an exencise. ..

fii}) In the case of DCIT, GC- 23 v. Kanakia Hospitality (P.} Ltd.

v
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[2019] 110 taxmann.com 4 (Mumbai - Trib.), the Tribunal has neld that

SELION 290 of the Act ceady BOVISAgES & presumpli

At i
INal wendre afwe

AokE of oo ma - ke s = i

f:mk.s cf. f@-’,vﬁm-»:.u__ cf.’ ather documeanis ars foineg i e na SO O ol of

Ny person in the cowrse of a sesmi conducted under section 132 Homay. in

any proceeding under this At be presumed, hat he contens af gieh books

ol ageoyy b st o o 3 ’ e
SCCLUAr and orfigy documents am hue g the abseaca of any tnafenal

proving fo tha conleary the cantanis thereof have to be Srcepled as such,

The Hon'ble Tribunal has further held that the eontents of a seizeqd
document’ sre to he fead in tole, and it is not Permssible on the pan
of an Assessing Officer fo dissect the same and therain .’S.'lJ.!'f’-‘J!'HE{:{i'i:*
accept the same in part and reject the other par. ‘

270TIMum/2017, 2#08!Mum!201?? the Hon'ble Tribunal hald that ‘when
a docurnent had o pe telied, ! must be refisd tpon in whole. One
cannot accept pant of documeant anc raject other part,

38. _ In ;he present case, the impounded documants Buggest that the
appeliant has received cash consideration on sale of land which is over ang
sbove the sale consideration mentioned in the registered sale-deeds. The
appellant has alsg accepted the same and declared additional income of F%s
11,44 21,118/, Therefore, It is not Cpen 1o the assessing officer to accept zﬁe
gﬁdﬁi&na! income as found recordag in the impounded documents but to hold
ihat the said income was not received on sale of land,

38. 1t is also a well settied legal position that the heads of incoma provided
for in the sections of the Indian Income-tax Act arae mutually exclusive and
where any item of income falls specifically under one head, it has to he
charged under that head and no other. In thiz ragard, reliance is placed on the
judgement of Hor'ble Supreme Court in the case of CIT vsD.P. Sandu Bros.
Chembur (P.) Lid. 142 Taxman 713 (SC). The relevant portion of this
judgement iz as under:
13. Were it not for the ingbilily fo compule the cost of acquisiion under sechion 48
there is, 85 we have said, no coubt that 5 maathly enaocy or isasshald right is a
capital asset and thet the amount receint an its surender was a capifal receisl Buf
because we have held thal section 45 canpol be appled, it Js mot apen (o the
Department to impese tax on such capital recelpt by the assessee under any attier
section. This Court, &3 early as In 1857 tad, in United Commercial Bank Lid. v CIT
[1957] 32 ITR 688 (SC), heid thal the heads of income provided for in he sections
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of the lndian Incomes-tax Act 1522 ar fvipaly sxcinsive and whare any ftam of
fnecing falls specilically under age head, i hias 15 be charged uader fraf beasd and
i pingn Inoother words, income derived om diferent sources falling wndsr 2
Specilic head has fo be comipuled for fhe puiposss of daxalion in We mannor
oravided by the appropiiale sscfion and no ather If has beon fudhar held by this
Court in East indis Housing & Land Develogment Trust Lid v. CIT [19891 42 [TR 48
fhiat o e income From a sourcefall within a specific head, Ye fact that it ey
indirectly be covered By anoiher head will not make the income faxabile undar the
fatter head. [OIT v. Chugandasd Co. [1984] 55 ITR 17 (BG)}

40, Thus, what is important o ses is the character of incoms, In the present
case, the cash consideration was received by the appsliant on account of
transfer of land and merely because the said cash considaration is over and
above the censideration mentianed in the registered sale-dsed, it wil not
change the charactsr of thase cash receiptsespecially when the evidences
found during the survey clearly indicate that the said amount was received for
transfer of land. Thus, the cash consideration of Rs, 11,44.21.118/- raceivad
by the appsliart as found recorded in the impounded material ang admitted by
the appsilant shall be taxabls under the head 'Long Term capital Gain' and net
us B8 of tha Act, as done by the Assessing Officer,

411 Further, in the present cass. the Assessing officer has taxed the amount

of Rs. 11,44 21,118/~ as deemed income u/s 69 of the Act. The saction 69 of

the Act reads as under-
Where in the financis! year immadiately preceding the assessment year iha
assassee has made invesfments which sre ol recorded i the books of Seoount, if
any, mamiginsd by him for any source of incorme, and fhe assessee offers no
explanation about the pature snd S0urce of the Investments or the explanation
offered by hin is il w1 the opinion of the Assessing Offizer, safisfactary, fhe value
of the investments may be desmed in be the income of the assesses of such
finarical yoae

41.2 Thus, for invcking the provisions of section 69 of the Act fallowing
conditions should be fulfilled:-
i) The assessee has made investment in the fnancial year
immediately preceding the assessmant year.

{il} Also, such investments are not recorded in the books of accounts., if
any,. maintainad by him for any source of income.
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(i} Either the asssseee unahle 4o furnish explanation about the naturs
and source of the investments ar the AD is in the opinion tha! the
expianation offered oy him 15 not satisiactany,

Urfess ail the above three conditions ara fulfillag tha pravisions of section 62
cannot be invoked.

42. In the present case, the assessing officer has not pointed ocut any
investment corresponding to Rs, 11,44.21,118/~ which wase made by the
appeliant but not recorded in his books of accounts. |n fact, as explained
above, the amount of Rs, 11,44, 21,118/ reprasents the unaccounted cash
receipts on sale of agricultural land. Thus, the provisions of secticn 6% of the
Act cannaot be invoked firstly because; the said amg unt does not represent any
investment and secondly, the source of said receipts have been satisfactorily
expiainad. Accordingly, the assessing officer has arred in applying the
provisians of section 62 of the Act.

43. It may also be mentionsd that while applying the provisions of saction 8%
of the Act, the assessing officer has relied on the decision of Homble Punjab &
Haryana High Court in the case of Jogender Laf Vs CIT 58 Taxmann.com
750 (P&H HC). The facts in this Case were that the assesses bought & plot for
Rs. 3.70 lakihs. However, a survey uis 133A was carried on the seller and the
seller admitted a sale consideration of Rs. 38 lakhs and accordingly, revised
his return of income. Considering these facts, the Hon'ble Court held that the
difference in the sale consideration admitted by the seller and the sale
consideration mentioned in tha sale-deed shall be taxable as unexplainasd
investmant in the hands of buyer, ws 69 of the Act. However. in the casze in
hand, the appellant is a seller and therefore, the said case-law shall not be
applicable in the hands of tha appellant,

44.  The next issue involved in this appeal is as to whether the appeliant can
claim deduction u/s 54F of the Act on the cash consideration which is over and
above the considsration mentioned in the registered sale-deed, A similar
situation has been dealt by the jurisdictional Tribunal in the case of Shri
Manish Madhav Malpani (ITA No. 1090/PNi2013} (Pune Tribunal), whersin,
the Hon'ble Tribunal has allowed the deduction u/s 54F on the undisclosad
cash consideration received on transfer of immavable property. The ralevant

part of this decision is as under:-
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& We have congidered e mval HYGUMETIEs made by both the siges, pPenssd (he
oftiers of the Agss sing Officar and the CITIA) and the Paper Book Weg Ol Bohiolf
of the assesseo. We have aiso consideres the vanous decisions offed before us
Thers is no dispute o the fact that dusing the course Of search docwmants refalng
i sale of land was found from the business cum masidentis wenises of the
25sessee acconding (o which sssesses has recefved an amount of ks 15, 20,000
i cash and Rs. 16 lakhs in chisque being 40% shars of fis faeaiclinngr tv M lancied
Aropanty, Although the assessee has filed his onginal retum of incoms on 28.0%.
2008, however, no capdal gain on account of such saie of land was declared in the
oginal refum. The assessee irr the return fied in fEsponse ko nafice wis 1534
dectzred the long-ferm capital gain and simullensously claimed deduction cif
Fe.31,200000 /s 54F on accoun! of puschase of @ Bat it js e case of the
fevearnre thal since e Proceedings wis 1834 are aidn o the Brndsians of section
147, ie. reazsasement proceadings, Higrsfore, the assseeas canact make a now
claim which was not thers in the artiginal return of Ineome. Asesrding lo the revenue
since fhe reagening of azsessment could only be for the bensfit of revenus,
therefore, e asseszee Cowld nat cisim deduction which was neither claimad o
alfowed in the original assessment Proceediags. If (5 the submission of the Ld,
Counsed! for the assessas that the pmovisions of séction 1534 are differsnl Frore fhe
ovisions of section 147 and the ASSERSER CAN MEke & new olaim i e BEngiing
assessment which has not absted Since the assesses ofhenvse fuifils the
conditions prescobed we 54F therefors, the aliowable benelit wiich otfiaradse i
available fo the assessee cennct be danisd on technical grounds.

& The payment of 25,58 50 pons by cheque deted 20-03- 2008 by the assessoe
towands booking of dupiex at the project Castsl Royal Magnifique st Beopod is vl in
diEpate, it is a@ise nat in dispute thal the agreed value of e duplax Js
#5.5,80,47 500/ The only dispufe is reganding the slhawability of the Claim ws. 54F
out of the additional income deciared duning the cowrse of search being sals
procesds of landed propetiy.

10. Jn the case of Maipani Estates iSupral the assessee was g marinarsihin e
sngaged in construciion business which was subject o & search action w's. 132(1)
of ife Act. During the course of sesreh, carain undisclosed income i relation to tha
housing project underfaken by the assessee finn was admiitted by the pamner of the
assessee fin. The sssesses refiected such addiional income in the refurg of
incomme fled 85 profits from its hausing project which was ex’ige’_.t:ie far d&dut:!-‘cin
WIS BREIG of e Act and clsined such deguction Wi 8IBNI0) of the Acé in
relation lo such addilional income. The claim of the assesses vas denied Qy he
Assegsing Oficer which was uphold by the CITIAL On fusier appeal »tl‘ae Tritnzl
aifvwed the claim of the assesses s BOIB{10) in respect of the additional Incoms
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12, i view of the decisions cited (Supra), we are of the considered apinion that the
charecter of he ircames remains ong term capital gain® and the assessee can
meke 8 new claim in the pending essessment which has i abeled, Sinca the
asseztad othenwise fulflis the condifions faid down in provisions of section 54¢ of

the LT Ast, therators, wo ars of the consigdsred apinion that i zesasses s enlited
fa claim deduelion we.54F tg the extent of Fs.31,20,0005, In this view of the matier,
we sel aside lhe ordarof the CIT{A) end atiow tha appesl filed by the sssssmos,

45. Further, the issue of allowability of deduction ufs 80IB{10) on the ‘on-
money' discoversd guring the search operation has been a subject matter of
examination of various Courts/T ribunals. Some of these case laws are as
under:

45.1 CIT vs. Sheth Developers (P} Ltd. 25 Taxmann.com 173
{Bombay HC) whersin the Han, Bombay High Court has held that buliders
recelving undisclosed income in course of its business are enlitied to bensfit of
deduction u/s 8018 of the Act.

45.2 CIT vs. Mandavi Builders 121 Taxmann.com 36 {2020) (Karn.
HC} wherein the Hon. Karnataka High Court has held that where unaceeunted
money found during search proceedings at premises of asslessee company,
engaged In busingss of building and developing housing project, was treated

Pads 41 af 44
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ase business income of assessee by Assessing Officer. assessee could not be
denied deduction ufs BOIB(10) in respect of such amount

45,3 Madhav Corporation vs. ACIT 85 Taxmann.com 238 (Ahmd.
Tribunal) wherein it has been held that deduction ws 80IB iz available in
respsct of on-money receipt detectad conseaquent ta sasarch.

45.4 Malpani Estates vs. ACIT 44 Taxmann.com 242 (Pune Tribunal}
whereln it has been held that the additional income pertaining fo a housing
project which was affered in a statement u/s 132(4) in course of a search and
subsequently declared in the return filed ws 163A of the Act will be eligible for
deduction u's BOIB(10) of the Act,

46. Thus. the Courts including the jurisdictional Court as well as jurisdictional
Tribunal have laid down a proposition that if any unaccounted cash income is
discovered during the search and if the assesses is otherwise eliginle for
deduction u/s 54F er 80IB{10) on such income, the deducticn cannat be
denied merely because such cash income was initially not accountsd in the
books of accounts,

47. In the present case. the only reason for which tha assessing officar
restricted the claim of deduction u/s 54F, is that the cash consideration of Rs.
11.44,21,118/~, is over and above the consideration mentioned in the zaja-
deed. The assessing officer has. nowever, allowed the deduction u/s 54F of
the Act to the appaliant for the consideration mentioned in the sale-deed. This
suggests that the appellant is otherwice sligible for deduction under section
54F of the Act. Accardingly, following the above discussed case-laws, il is held
that the appellant is eligile for claiming deduction s 24F on the sale
censideration corresponding to cash consideration of Rs, 11.44,21,118/- also.
The assessing officer is accordingly directed to recampute the deduction u/s
54F of the Act by including the amount of Re, 11,44,21,118/- in the total sale
consideration,

48.  While restricting the deduction u's 54F of the Act, the assessing officer
has relied upon the decision of Hen'ble ITAT Chennai bench in the caze of
Kishare Kumar Chordia {HUF) 79 Taxmann.com 110 {Chennai Tribunal).i
have perused this decision and find that in this case, the assessee sold the
property for 2 consideration of Rs. 24.15 lakhs against the value of Rs, 30,19
lakhs by stamp valuing authority and in this confext, the Hon'ble Tribunal held

¢
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11. We make it clear before proceeding further that the Revenue’s
cross-appeal ITA.No.1433/PUN./2023 herein raises it’s sole substantive
ground that the Assessing Officer had rightly disallowed the assessee’s

sec.54F deduction claim in the foregoing terms.

12. It is in this factual backdrop that we first of all deal with
assessee’s appeal ITA.No.1339/PUN./2023. Both the parties are very much
ad idem during the course of hearing that the learned lower authorities have
made addition of Rs.9,55,65,676/- in assessee’s hands based on the
relevant entries made in the seized material coupled with his post-survey
sec.131 statement(s). Mr. Shah claims at the same time that the assessee’s
multiple post-survey statement(s); be it u/s.131 or 133 of the Act, as the
case may be, had declared varying sum(s) which stood duly honoured upto
Rs.41,25,12,846/- since the dispute is only qua the impugned “retraction”

sum of Rs.9,55,65,676/- herein. He has further filed the assessee’s written

submissions as follows :-
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May It Please To Your Honour

. The cross appeals are directed against the order of CIT(Appeals), Pune-11, dated 30.10.2023. In
the assessee’s and in the Revenue's appeal, the grounds have been raised as per appeal memos
filed by the assessee and the Revenue.

Assessee’s Appeal No. 1339/PUN/2023

. The assesseé's appeal is directed against the confirmation of addition of Rs. 9,56,65,675/- made on
the basis of alleged seized materials, on the admission made by the assessee, qua the survey
conducted in the case of Mis. Sumeru Texdiles Pvt. Ltd.

. Addition on account of retraction of disclosure of Rs. 9,55,65,676/- .

Facts :

. The facts have been described in detail at Para Nos. 3to 12 of the submission dated 31.07.2024 filed
earlier. The arguments have been given in detail in the eariier submission which are summarized by

way of synopsis as under.

Arguments :
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_ The statements recorded on 26.12.2014 and 27.12.2014 were recorded u/s. 131 of the Act 1961, but
in fact, they were to be treated as statement recorded u/s. 133A of the Act, as the statement u/s. 131
cannot be recorded as per the provisions of section 133A, unless the assessee does not co-operate
in terms of sub section (6) of section 133A. Accordingly, the statement recorded ws. 133A has been
given colour of section 131. The statement recorded ws. 133A cannot be said to be “Statement On
Oath” and therefore, the admission made therein cannot be enforced in view of the following

judgements of the courts.

. CIT vs. S Khader Khan Son [352 ITR 480 (SC)]
« CIT vs. S Khader Khan Son [300 ITR 157 (Madras HC)]
. Paul Mathews & Sons vs. CIT [263 ITR 101 (Kerala HC)]

7. In the statement recorded on 05.01.2015, the above disclosure of Rs. 42,00,32,656/- was confirmed
by the assessee. However, in reply to Question No. 14 of the said statement recorded, the assessee
clearly stated that the disclosure was made on the pird view of the papers and the transactions
appearing thereon and he will submit his specific disclosure under this head, after obtaining Xerox
copies of the papers and analyzing the same. Even in this statement recorded on 05.01.2015, the
source and application of income was not identified in respect of Rs. 6,71,70,000/-.

8. The statements of assessee were recorded u/s. 131 on 05.01 2015 and on 02.02.2015, in connection
with the survey proceedings carried out on 26.12.2014. Both these statements were recorded by the
income Tax Officer (Investigation), Shri D.D. Tekwani, who was not the Assessing Officer. The
statement u/s. 131(1) can only be recorded by the Assessing Officer and therefore, both these

statements are invalid.

9. In the statement recorded on 02.02.2015, assessee made declaration of Rs. 50,80,78,522/-, which
included the amount of Rs. 9,5565,676/- as against the declaration of Rs. 6,71 ,70,000/- made earlier,
for which the source of income or application of income was not identified. Itis to be note that in this
statement the assessee had increased the declaration from sale of land at Khambhasala from Rs.
12,49,00,000/- to Rs. 18,45,50,190/-. This increase in the declaration was duly honoured by the
assessee. This shows the bona fide conduct Qf the assessee.

10. It was stated in the statement recorded on 02.02.2015, in the later part of his reply to Question No. 3
that, the assessee was not able to explain the transactions of Rs. 15,52,15,966/- of the papers
impounded vide Annexures Bl-1, BI-2 and BI-3. This amount included the further cash profit declared
of Rs. 5,96,50,190/- of Khambhasala land. So the assessee made the balance declaration of Rs.
9,55,85,676/-, without identifying any source of income o application of income by way of investment

2
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| expenditure. It was clearly stated by the assessee in his reply to Question No. 3 that during the
course of pagewise analysis of the papers and documents aggregating to 15,52,15,966/-, he does
not remember the nature of these transactions, as most of these transactions are without any specific
details, narration or dates etc.

11.As stated above, out of the amount of Rs. 15,52,15,966/-, the amount of Rs. 5,96,50,190/-pertains to
the cash profit on sale of Khambhasala land and so, the remaining amount of Rs. 9,55,65,676/- is on
account of dumb papers as explained in the reply to Question No. 3 of the statement recorded on
02.02.2015.

12. The Final declaration was made by the assessee vide letter dated 25.03.2017 addressed to the ACIT,
Dhule Circle, Dhule, along with the application/asset of the amount of disclosure which was shown
by all the three assessees in their returns of income filed u/s. 139(4) of the Act. This final declaration
of Rs. 41,25,12,846/- broadly tallies with the declaration of Rs. 42,00,32,656/- made at the time of
survey proceedings carried on 26.12.2014 and 27.12.2014. So in fact, the assessee did not retract
the amount of declaration that was made in the spontaneous statement recorded at the time of the
survey.

13.The assessee, did not include the income of Rs. 9,55,65,676/- in the return of income filed on
24.03.2017, u/s. 139(4) of the Act, for which further declaration was made in the statement recorded
on 02.02.2015. The assessee filed a detailed letter vide letter dated 25.03.2017 explaining the
retraction of Rs. 9,55,65,676/- before the Assessing Officer. The assessee did not pay any advance
tax or self-assessment tax on the amount of Rs, 9,55,65,676/-. In this letter dated 25.03.2017, the
assessee has given the details of the final declaration of Rs. 41,25,12,846/- along with the
application/asset of the amount of disclosure.

14.1n fact, during the course of survey, no unexplained asset or unexplained expenditure was found
except the investment of Rs. 12,80,00,000/- in the land at Dumas. The total disclosure of Rs.
50,80,78,522/- was made but, for the declaration of Rs. 9,55,65,676/-, no corresponding source of
income, or the application out of undisclosed income by way of unexplained investment or
unexplained expenditure were found. So the assessee group did not deposit the cash in respect of
declaration of Rs. 9,55,65,676/- into the bank account. The cash was deposited out of the other
declaration of Rs. 41,25,12,846/-.

15.1n the course of assessment proceedings and appellate proceedings before the CIT(Appeals), the
assessee explained all the papers related to the retracted amount of Rs. 9,55,65,676/- and it was
proved that they were dumb documents. At best, the amount of Rs. 9,55,65,676/- recorded in the

3
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loose papers, represented the money in circulation out of specific disclosure of Rs. 14,61,32,656/-
made on account of Gaviar land, Rs. 18,45,50,190/- made on account of Khambhasala land and Rs.
8,18,30,000/- made on account of the construction project of M/s. Sumeru Textiles Pvt. Ltd.

16. The Assessing Officer and even the CIT(Appeals) did not rebut the explanation of the assessee
regarding these dumb documents. It is to be noted that in the course of survey, no unexplained
investment, unexplained valuable or expenditure, as against the declaration of Rs. 41,25,12,846/-
was found, except the investment in the Dumas Land of Rs. 12,90,00,000/-

17.1t is to be noted that the Assessing Officer, in the show cause notice, as well as in the assessment
order and even the CIT(Appeals), in the appellate order did not invoke any section concerning the
source of income, by taxing the income of Rs. 9,55,65,676/- under any of the heads of section 14 of
the L.T. Act. Even both the lower authorities did not tax the amount under the deeming sections of
seclion 68 to 69D. Accordingly, the addition does not leg to stand. The Assessing Officer has not
invoked section 115BBE of the Act. Even for invocation of section 115BBE of the Act, the addition
should have been made u/s. 68 to 69D of the Act. Accordingly, the Assessing Officer, while making
the addition, has erred in not invoking any provision of the Act and the CIT(Appeals) has erred in
confirming the addition, without invoking any Provision of the Act.

18.The learned CIT(Appeals) has held that the assessee had already taken the telescoping of Rs.
12,90,00,000/- for investment in the land at Dumas, against the declaration of Rs. 14,61,32,656/- for
Gaviar land. In fact, the assessee had made, not only the declaration against the Gaviar land for Rs.
14,61,32,656/-, but also against the Khambhasala land of Rs. 18,45,50,190/- and no corresponding
asset was found against this disclosure. The assessee had deposited the cash out of the proceeds
of sale of land at Khambhasala and therefore the disclosure of Rs. 9,55,65,676/-, being money in
circulation out of other declaration, should be telescoped against the declaration of Rs. 18,45,50,190/-
made against the sale of Khambhasala land.

19.The reliance made by the Assessing Officer in the case of Dr. S.C. Gupta [248 ITR 782] and
Pullangode Rubber Produce Ltd. [91 ITR 81], on the contrary, supports the case of the assessee.
The case laws cited by the learned Assessing Officer of Manharlal Kasturchand Choksi [61 ITR 55-
AHD] and Kantilal C. Shah [14 Taxmann.com 108 (Ahd)] are in connection with the admission in the
statement recorded u/s. 132(4) and are not applicable to the facts of the assessee’s case in as much
as, there was no search at the assessee’s place and the statement was not recorded u/s. 132(4) of
the Act. Further, the decision in the case of Manharlal Kasturchand Choksi (supra) was reversed by
the Honourable Gujarat High Court in the case of Kailashben Manharlal Choksi vs. CIT [328 ITR
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411]. Smt. Kailashben is the legal heir of Manharlal Kasturchand Choksi and so, the very judgment
was reversed by the Honourable Gujarat High Court.

20.1t is to be noted that the addition has been made in the case of the assessee on the basis of loose
papers, impounded in the course of survey conducted on a third person viz., Sumeru Textiles Pvt.
Ltd. The presumption available u/s. 132(4A) and 292C is applicable only to the person who is
searched or surveyed. So in case of the assessee, this alleged presumption is not applicable. The
Assessing Officer has failed to rebut the presumption that the alleged papers in relation to which the
additions were made, belonged to the assessee. The reliance is placed on the following decisions of
the Courts.

o CIT vs. Anil Khandewal [93 CCH 0042 (Del. HC)]
e CIT vs. S.M.S. Investment Corpn. Pvt. Ltd. [207 ITR 364 (Raj. HC)]

21.Evenifit is assumed that section 292C is invoked, no addition can be made as the Assessing Officer
could not link the documents with any unexplained asset or unexpiained expenditure. The reliance is
placed on the decision of the Honourable Calcutta High Court in the case of PCIT vs. Ajanta Footcare
(India) Pvt. Ltd. [84 Taxmann.com 109].

22.1t has been held by the Honourable Supreme Court in the case of Common Cause (A Registered
Society) vs. UOI [(2017) 394 ITR 220] that, there has to be some relevant and admissible evidence
and some cogent reason, which is prima facie reliable and that too, supported by some other
circumstances, pointing out that the particular third person, against whom the allegations have been
levelled, was in fact involved in the matter or, he has done some act during that period, which may
have co-relations with the random entries. Further, in this judgment, it was held that, loose sheets of
papers are wholly irrelevant as evidence being not admissible under section 34, so as to constitute
evidence with respect to the transactions mentioned therein being of no evidentiary value. The entire
prosecution based upon such entries, which led to the investigation was quashed by this Court. In
this case, reliance was placed on the judgment of the Honourable Supreme Court in the case of CBI
vs. V.C. Shukla [(1998) 3 SCC 410].

23.1t has been held in the cases of PCIT vs. Umesh Ishrani [108 taxmann.com 437 (Bom HC)], and CIT
vs. Maulikkumar K. Shah [307 ITR 137 (Guj HC)] that, when the entries reflected in the loose papers
are not corroborated with any other evidence on record, addition cannot be made.

24.1n the case of the assessee, the Assessing Officer has made the addition on the basis of the surmises
and conjectures. The CIT(Appeals) has also confirmed the addition on the basis of conjecture and

8
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surmises on flimsy grounds. Such addition cannot be sustained on the basis of under mentioned
decisions of the Honourable Supreme Court and High Court,

Umacharan Shaw & Bros vs. CIT [(1 973) 37 ITR 271 (SC)]
Lalchand Bhagat Ambica Ram vs. CIT [(1959) 37 ITR 288 (SC)]
Dhakeswari Cotton Mills Ltd. vs. CIT [(1954) 26 TR 775 (SC)]
CIT vs. Maulikkumar K. Shah [307 ITR 137 (Guj HC)]

25.The decisions relied on by the Learned CIT(Appeals) are distinguishable as explained in detail at
Para No. 31 of the submission dated 31.07.2024 filed earlier.

26. The written submission dated 03.07.2024, made by the Learned CIT (DR) were rebutted vide detailed
arguments made in in Para Nos. 32 to 39 of the assessee's written submission dated 31.07.2024.

Revenue's Appeal No. 1433/PUN/2023

27.The Revenue’s appeal is directed against the allowance of deduction u/s. 54 of the Act by treating
the cash component received on sale of land as “Income From Capital Gain”, as against the income
taxed by the Assessing Officer u/s. 69 of the Act and thereby taxing the same u/s. 115BBE of the
Act.

Disallowance of claim of deduction u/s. 54F of the Act by taxing the Income from Capital Gain
u/s. 69 and 115BBE of the Act.

e t———— e

Facts :

28.The facts have been described in detail at Para Nos. 41 to 44 of the submission dated 31,07.2024
filed earlier. The arguments have been given in detail in the earlier submission which are summarized
by way of synopsis.

Arguments :

29.The assessee had rightly offered the income as additional sale consideration of land at Khambhasala,
which was supported by the evidence found in the course of survey, where the details of the land
with name of the purchaser and seller was recorded (Page No 209 of the Paper Book} and the
receipts of sale consideration of cash were recorded (Page No 213 of the Paper Book). The English
translation of these papers are reproduced by the Leamed CIT(Appeals) on page No 31 to 33 of the
appellate order. On the basis of the seized material, it was proved that the assessee and his mother
had received cash component on sale of the Khambhasala land. It is to be noted that the names of
the purchasers mentiored in Annexure Bl-1, Page 43 of the loose papers (See Page No 209 of the
Paper Book), tallies with the sale deeds of Khambhasala land. The assessee also mentioned in the

6
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statement recorded u/s. 133A and 131 that assessee had received cash consideration on sale of
Khambhasala land in reply to Question No. 12(3) of statement recorded on 27.12.2014 and also in
reply to the later part of Question No.3 recorded u/s. 131 on 02.02.2015, with reference to the survey
conducted on 26.12.2014. In the retu}n of income also, the assessee declared the income as “Income
from Long Term Capital Gain” on sale of Khambhasala land and also claimed deduction u/s. 54F of
the Act. The Assessing Officer treated the cash receipts as unexplained investment within the
meaning of section 69 of the Act although, there were evidences that the assessee had eamned actual
income from sale of the land on the basis of loose papers which was not denied by the Assessing
Officer. In support of the assessee’s submission, the reliance s placed on the under mentioned
decision of various courts.

* CIT vs. D.P. Sandhu Bros Chembur Pvt. Ltd. [193 CTR 578 (SC)]

CIT vs. Shilpa Dyeing & printing Mills [219 Taxmann 279 (Guj. HC)]

DCIT vs. Radhe Developers India Ltd. [329ITR 0001 (Guj HC)]

Ashwinbhai Babubhai Dudhat vs. The Interim Board for Settlement [164 taxmann.com 77]
Shri Manish Madhav Malpani [ITA No 1090/PN/2013)

30. The Assessing Officer also rejected the claim of the assessee /s, 54F of the Act on the ground that
the assessee had carried out business activities in the impugned land. In this connection it is
submitted that the assessee had never stated to have carried on business activities on sale of the
land and the impugned land was agriculture land and the same was held as 3 Capital Investment
since last more than three years and he had offered the gain earned from the said land as “Capital
Gain”. In the state of Gujarat, an agricultural land can be sold to an agriculturist only so, it cannot be
said that the agricultural land is held as “Stack In Trade”. No one can develop the agriculture land as
housing or commercial project in Gujarat unless, it is converted into non-agricultural land. Further,
the Assessing Officer himself has accepted the sale consideration mentioned in the sale deed as
capital gain by giving the indexed cost of acquisition and computing the Capital Gain as Nil.

31.The assessee also relies on the findings of the Learned CIT(Appeals) given in Para 34 to 49 of the
appellate order.

32. The written submission dated 03.07.2024, made by the Learned CIT (DR) were rebutted vide detailed
arguments made in in Para Nos. 49 to 56 of the assessee’s written submission dated 31,07.2024.

33.In view of the above submission, your Honours are requested to allow the appeal of the assessee
and dismiss the appeal filed by the Revenue and oblige.
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13. We find from a perusal of the assessment discussion
that the Assessing Officer is more than fair in extracting all the
said seized document(s) in support of the impugned addition(s).
First such seized document is page-85 containing cheque entry of
Rs.487.92 lakhs followed by alleged cash figure of Rs.295.05
lakhs. Learned CIT-DR could hardly dispute that apart from the
foregoing figures, there is no clarification at all regarding the
alleged investment or payment or receipt by the assessee;
whatsoever; which could lead us to a conclusion that the
corresponding cash amount had been rightly added in his hands.
It is further noticed that although there is stated to be a cheque
payment of Rs.487.92 lakhs; there is no endeavour undertaken
by the learned departmental authorities to cross-verify the said
cheque through the relevant books of account or bank
statement(s) or from the investment(s) or from stock-in-trade of

the immovable properties.

14. Faced with the situation, learned CIT-DR vehemently
supports the CIT(A)’s above extracted lower appellate discussion
that the assessee had got recorded his statement(s) before the
departmental authorities thereby admitting additional income

which stood retracted later on. We do not see any reason to
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express our concurrence with the Revenue’s instant technical
arguments once it has come on record that none of the seized
material extracted in the assessment order itself; fails to throw
light on any alleged additional income component and therefore,
all these documents have to be treated as “dumb” ones only. We
further observe that once such seized material does not itself lead
to any conclusion about the undisclosed income component, we
are of the considered view that sec.292C drawing a presumption
based thereupon itself fails and therefore, no addition based on
the same is sustainable in law. We quote hon’ble jurisdictional
high court’s landmark decision in [2019] 108 taxmann.com 437
(Bom.) PCIT vs. Umesh Ishrani deciding the very issue in

assessee’s favour as follows :

“l1. This Appeal is filed by the revenue to challenge the
judgment of Income Tax Appellate Tribunal. Following

question is presented for our consideration;

"Whether on the facts and in the circumstances of the
case and in law, the Hon'ble ITAT was justified in
deleting the addition on account of cash payment for

purchase of shops by holding that the seized papers
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were not found from the premises of the assessee and
hence presumption u/s. 132(4A), u/s. 292C of the IT
Act, 1961 are not applicable, without appreciating that
the seized papers were found during search in the
premises of one of the partners Sri Laxmichand Rohira
of the same firm for purchase of shops by the firm and
in the said seized documents, amounts of cash paid by
all the partners are noted and assessments made in the
case of the said partner Shri Laxmichand Robira
relating to his share of cash payment has become final,
and therefore, that evidence is also relevant for

assessment of other partners, including the assessee?"

2. The Respondent-Assessee is an individual. He was the
partner of the firm. The Income Tax Department had carried
out search and seizure operation during which certain loose
papers were collected. On the basis of loose papers additions
were made in the hands of the individual partners and on
protective basis on the hand of the firm. While deleting such
addition in case of the present assessee the Tribunal noted

that the documents nowhere show that any payments were
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made by same persons, no enquiry or verification was made
with the seller of the shops or the developer. Tribunal
therefore concluded that entries of the loose papers were not

corroborated with any other evidence on record.

3. It can thus be seen that the entire issue is based on
appreciation of evidence on record. The Tribunal noted that
the loose papers entries were not clear and not corroborated
by any independent evidence. No question of law therefore

arises. Income Tax Appeal is dismissed.”

15. This is indeed coupled with the fact that the CBDT’s
landmark circulars dated 10.03.2023 and 18-12-2014 have
settled the issue that no such addition during a search or a
survey; is to be made based on mere admissions and confessions
wherein there is no supportive evidence(s) un-earthed by the
departmental authorities. We conclude in these peculiar facts
and circumstances that the impugned addition of
Rs.9,55,65,676/- made by both the learned lower authorities on
mere “dumb” documents and assessee’s alleged admission(s), in

absence of any substantiation at all; deserves to be deleted.
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Ordered accordingly. His appeal ITA.No.1339/PUN./2023 is

accepted.

16. Next comes the Revenue’s cross-appeal ITA.No.1433/
PUN. /2023 raising it’s sole substantive ground that the
Assessing Officer had rightly disallowed the assessee’s sec.54F
deduction claim of Rs.114421118/- representing on-money
component; detected during survey. Suffice to say, the learned
CIT(A)’s above extracted discussion from paragraphs-29 to 49
hereinabove has already placed reliance upon a catena of case
law that such an on-money is indeed entitled for all the
corresponding deduction claim(s); wherever applicable; under the
provisions of the Act. Learned CIT-DR could also not dispute the
clinching link between the assessee’s on-money vis-a-vis the
capital asset sold/transferred herein followed by his sec.54F
deduction claim qua re-investment of the consequential capital
gains in a residential house property, which already stands
accepted qua the declared amount. We thus see no reason to
disturb the learned CIT(A)’s findings accepting the assessee’s
impugned sec.54F deduction claim in question in light of various
landmark judicial precedents herein (supra). Rejected

accordingly.
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17. This Revenue’s appeal ITA.No.1433/PUN. /2023 fails in

very terms.

18. To sum-up, both these assessee’s appeals
ITA.Nos.1338 and 1339/PUN./2023 are allowed and Revenue’s
cross-appeals ITA.Nos.1432 and 1433/PUN./2023 stand
dismissed in above terms. A copy of this common order be placed

in the respective case files.

Order pronounced in the open Court on 15.10.2024.
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